MATERIAL PLANNING CONSIDERATIONS

Guidance Notes When Considering Planning Applications
Preamble

The starting point for all planning decisions is the statutory development plan, in this case the King's Lynn and West Norfolk Local Plan (LP) adopted in November 1998, and the Norfolk Structure Plan (SP) adopted in October 1999. If the government has subsequently issued more up-to-date advice and guidance, this will have the effect of superseding those parts of the LP and SP where there is a conflict between them. An example of this is PPS7, Sustainable Development in Rural Areas, issued in July 2004, or PPG25, Development and Flood Risk of July 2001.
Regional Planning Guidance, RPG6, which covers the East of England was published in November 2000 and needs to be given weight at a strategic level. The emerging RSS (Regional Spatial Strategy) that will eventually replace RPG6, can still only be accorded limited weight because the Panel Report following the Examination in Public is not due to be published until June/July albeit is indicative of current policy thinking. Any SPG (Supplementary Planning Guidance) which has been subject to public consultation and adopted by the council must also be given proper consideration and weight.

These documents set the scene, but for the vast majority of applications, especially householder ones, infill plots and changes of use, reference to the LP and/or any relevant SPG will usually suffice.

Approach
Whilst all applications must be treated on their planning merits, the law requires (see Section 54A of the Town & Country Planning Act 1990 (now Section 38(6) of the Planning & Compulsory Purchase Act 2004) that:​

'Where, in making any determination under the Planning Acts, regard is to be had to the development plan, the determination shall be made in accordance with the plan unless material considerations indicate otherwise.'

This imposes a duty upon an LPA (Local Planning Authority) to have regard to the Development Plan and other material considerations when determining planning applications. Put simply, the Development Plan, which is the LP and SP, cannot simply be set aside or ignored because its provisions are 'inconvenient' or do not lead to a pre-selected outcome. PPG1, General Policy & Principles, issued in February 1997, sets out at para 40, the following:​

'Where an adopted development plan contains relevant policies, section 54A requires that an application for planning permission shall be determined in accordance with the plan, unless material considerations indicate otherwise. Conversely, applications that are not in accordance with the relevant policies of the plan should not be allowed unless material considerations justify granting a planning permission. Those deciding such planning applications should always take into account whether the proposed development would cause demonstrable harm to an interest of acknowledged importance. In all cases where the development plan is relevant, it will be necessary to decide whether the proposal is in accordance with the plan and then take into account other material considerations.'

Clearly there is a sequential test, the first stage of which is 'what does the development plan (the LP) show?' This provides the platform upon which the ultimate decision must be based. If there is a clear and unequivocal policy, it must be followed unless material considerations indicate otherwise, for example, is there another LP policy that might run counter to the main policy presumption of approval or refusal? Does the main policy state something like 'normally the LPA will..' or some other indicator of flexibility? However, the interpretation of normally is not a carte blanche to allow something which might otherwise be refused, or vice versa, rather the exception to the policy needs to be spelled out either in the policy or elsewhere in the plan. To give effect to the use of normally as an 'out' from an accepted policy presumption requires that the exceptional circumstances themselves need to be, spelled out. A good example might be Policy C4/5, Development in the AONB.

If, however, there are clear policy conflicts leading to potentially different outcomes, the weight to be placed on each is a matter for the decision taker, i.e. one of judgement and balance. But there is an overarching requirement to not take a decision which is so unreasonable that no other reasonable authority would have taken it (the so-called Wednesbury test of reasonableness).

Finally, it is worth commenting that a determination in accordance with the development plan must be just that, not simply in accordance with each relevant policy of the plan, i.e. it is to the plan as a whole.

Consequently, when officers recommend a course of action this will be backed by reference to the relevant policies. Decision makers are quite entitled to put a different weight onto the relevant merits of conflicting policies to the weight attached by the recommending officer, but in doing so they must clearly spell out why and what policies they believe carry more weight. The same considerations apply to statutory and non-statutory consultees when arguing for a particular decision to be made by the LP A.

Planning Inspectors are bound by the same rules in determining appeals as LPA's are when determining applications. Failure to abide by these rules can lead to a challenge by way of Judicial Review to the High Court against both an LPA's or an Inspector's decision.

What constitute material considerations when commenting on an individual application?

Set out on the following pages are a number of' pointers as to what do, and just as importantly do not, constitute material planning considerations. When commenting it is useful to articulate why something does or does not comply with policy, e.g. why it's not in keeping with the area, why it's regarded as too dense, why it worthy of being supported, what harm it would cause, etc
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Conformity with the development plan

This is the starting point in any consideration of a planning application. Please see earlier notes.

The planning history of the site

What has been permitted or refused before on the site is relevant, although the more recent it is the more weight to be attached to it; for example, a permission granted in the 1950's or 1960's to build a house in the open countryside would carry no weight if it was never implemented because policies have changed over the last 40 or 50 years. On the other hand, a permission from 6 years ago, even if expired, would carry more weight unless policies have changed, whilst an extant valid planning permission would be almost conclusive proof that that type of development was acceptable. In the alternative, if there has been a history of refusals, particularly if upheld on appeal, there would have to be exceptional Circumstances to now grant permission: the length of time since the refusal(s) will carry the same relative weight as for approvals as will the policy change point.

Density

Density guidelines for housing are set by central government and for most estate type development this is expected to be in the range of 30-50 dwellings per hectare (12-20/acre) or above where there is good access to amenities and transport. Lesser densities should generally be avoided. There is no golden rule that says infill plots must be redeveloped at the same density as the surrounding area. And smaller units can be built more densely than larger units. Density though will also have an impact on privacy/overlooking standards and provision of on-plot parking. There is no rule that says 'low density good, high density bad'.

Amenities of neighbours

These can include loss of daylight or sunlight, overshadowing, overlooking or loss of- privacy, but not the enforcement of so-called 'ancient lights' or a 'right to light'. The general principle applies even where the proposal is non-domestic but a residential property is affected. Running a business from home may not even require planning permission. The broad test is does it change the character or amenity of the area by, eg attracting customers, needing regular staffing, undergoing frequent deliveries possibly using large vehicles, whether it is audible outside the premises, and so on. Remember, many people work from home and no one is ever the wiser.

Traffic and access matters

These are often technical, factual issues related to speed, flow, volume, visibility, horizontal and vertical alignments, etc. and hence best left to engineers. However, making general points is acceptable. Parking, especially, if parking surveys have been done, can be useful to support or refute a proposition, as can comments on the number of off street parking spaces. However, making outrageous statements about parking, speeds, length of queues, etc, where these are readily subject to verification or contradiction will not help make a case at all. Applicants who say there has never ever been any traffic hold-up are as common as objectors who tell the LP A that it continually queues three times round the block - the truth more often lies between the two! Also, merely because the council's highway engineers have not objected on highway/traffic ground does not automatically make something acceptable on planning grounds

Noise or other disturbance (including smells or fumes)

The weight to be attached to this will depend on the individual circumstances of the case: town centre, residential estate, industrial complex, rural area, middle of a farmyard, etc. Also, noise, smells, fumes within a building can be controlled at source, via condition if necessary, but once outside are no longer subject to planning control. Environmental Health powers in respect of, say, statutory noise nuisance is a harder (and more rigorous) test to administer but merely because something is not a statutory noise nuisance does not mean that it cannot be detrimental to the amenity of an area. For instance, a nursery group in a residential area may be great idea, but the children playing in the yard outside may be less than welcome to near neighbours, albeit it may not constitute a statutory noise nuisance. Conversely the argument by an applicant that environmental health have no objections or indicate that something is not, or may not be, a statutory nuisance does not automatically make it acceptable on planning grounds.

Effect of the design on the character and appearance of the area.

There are broadly two layers here. There are the more stringent tests applicable within the AONB, within Conservation Areas or to Listed Buildings and the less stringent tests outside these areas.

AONB, other statutory areas of special protection, Conservation Areas, Listed Buildings - Within the AONB, the test is whether the development will maintain, protect and enhance the special quality of the landscape, meet the highest standards of design and reflect land character and distinctiveness. There are other statutory sites which benefit from special protection, eg Sites of Special Scientific Interest (SSSI's), Special Protection Areas (SPA's), Candidate Special Areas of Conservation (SAC's), etc. As well as these there are historic parks and gardens on the English Heritage register. LPA's have a duty when assessing a development proposal within a Conservation Area to ensure that it preserves or enhances the character and appearance of the area. Special regard should be paid to scale, height, form, massing, respect for the traditional pattern of frontages, vertical or horizontal emphasis and detailed design (e.g. the scale and spacing of window openings and the nature and quality of materials). It is acceptable to have development that makes a positive contribution to an areas' character or appearance or which leaves it unharmed. In respect of Listed Buildings, the test is the effect that the proposal has on the Listed Building or its setting and its intrinsic architectural and historic interest and rarity.

Outside these areas - the issues that contribute to good design are the same but the tests are less stringent and the greater the variety of size, heights, styles, etc in the local area, the more difficult it is to found a refusal on design grounds.

Impact on a wider landscape

This is allied to the above, but a scheme which is acceptable perhaps as part of a complex of existing buildings may not be if it takes on a prominence of its own due to a more divorced location.

Flood risk and surface water run-off

The susceptibility of a site to flooding is a material consideration as is the disposal of surface water. The LPA will in such circumstances consult the Environment Agency. Surface water run-off can often be controlled via local engineering solutions.

Fear of crime

Councils are expected to take this into account, but it is a difficult one to articulate. A degree of specificity is required, which, in the absence of support by the Council's Police Architectural Liaison Officer/Crime Prevention Officer will make it difficult to give much weight to an objection on these grounds.

The provision of affordable housing

This is a requirement of central government and the UDP on residential sites above a certain threshold. The precise need is reviewed regularly via the Statement of Need but an otherwise unacceptable residential scheme does not become acceptable merely by the inclusion of an element of affordable housing. In some circumstances financial provision for off-site affordable housing is acceptable.

Employment generation

Whilst legitimate, it can become almost like an auction. Think of a number and double it and who could possibly object to job creation even if all other aspects of the proposal are unacceptable in policy terms. A useful test is to ask if the jobs are full or part-time posts, whole year or seasonal, skilled or unskilled, the number of FTE's, will they be local or 'imported' labour, to get to the bottom of what is actually being proposed. That will not be conclusive but provides a baseline idea of a scheme's utility. It will be rare for job creation or preservation to be an overriding consideration.

Personal circumstances or purported business proposal
There will in only the most exceptional of circumstances be personal reasons sufficient to override

a clear policy presumption of refusal particularly where a permanent structure (eg a house) is proposed. For the most part personal reasons will only lead to personal permissions and permissions with a finite life, eg a 3 year limited period permission (LPP) for a mobile home or caravan to establish whether viability of the livestock holding can be established. In such a case it is the needs of the holding that are paramount not the needs of the putative farmer who may claim that the size or needs of his family dictate a permanent dwelling - and often a large one at that! A similar test might be applied in respect of additional open storage because a factory has just received a major order, whereas a new warehouse in an inappropriate location would not be permitted. However, personal permissions can only be made personal to a named individual not to a company because the company could be sold off but retain the name whilst operating a totally different business model. And whilst on the subject, merely because 'X' is a good bloke or has run a successful operation elsewhere is not a valid planning reason for granting permission any more than because 'Y' is a rogue is a reason to withhold it. As for the business model proposed, eg the promise of a restaurant which is to be, say, an Olde Englishe Tea Shoppe or a TexMex to widen customer choice is not a reason to grant permission contrary to policy as the permission cannot control the style of operation only the use.

Cumulative impact

This can, in a very limited number of circumstances, be a material consideration, but in themselves claims of, for example, inadequate drainage or school places are not valid reasons because financial payments or contributions can be made to upgrade existing provision. It is more likely to be a valid reason when considering proposals to extend or intensify existing development particularly where it is of an isolated or sporadic nature.

Other matters

The above list is not exhaustive, but to be a material consideration it must be a land use/planning matter and capable of being described as an interest of acknowledged importance by either the ODPM or the courts. Local opposition or support is not in itself a reason to withhold or grant permission. Set out below are some non-material considerations which, even if reported, will be disregarded and carry no weight in the decision making process.

Non-material planning considerations

Devaluation of property - this cannot be taken into account any more than the claim that an applicant may make a...

.. .financial profit - if planning permission is granted. Planning is money blind and likewise a claim by an applicant that something cannot be afforded is almost never a relevant material

consideration, particularly in enforcement cases.
.

Ownership of land - anyone can apply to build anything anywhere, and as part of the application will need to certify particulars of ownership, and the LPA has a duty to determine all valid applications. Ownership is only of relevance if it can be demonstrated or there is an honestly held belief that an incorrect certificate may have been submitted with the application. The applicant will be invited to clarify and if necessary correct this matter if it is brought to the attention of the LPA by a party who could reasonably be expected to have such knowledge. There is no duty on the LPA to pursue a Land Registry search or similar exercise.

Proposals affecting private property rights - these are not relevant and the beneficiaries of any rights (such as access) or covenants (eg to not use the premises for certain purposes) will need to enforce them themselves; they cannot seek to do so via the planning process. However, any grant of permission does not override any private property rights that might exist. And in the case of an applicant not owning the land in question s/he will still need to negotiate with the landowner.

The character, history or behaviour of the applicant - this is of no more relevance than if s/he has somewhat unusual peccadilloes. Remember that all comments are open to public inspection and the normal rules of libel apply.

What the premises/site may be used for - fears that an applicant may be being economical with the truth in the description of their proposal or hearsay that they might have a different agenda in mind have to be disregarded by the decision maker.

Opposition on moral grounds - whilst objections to say, alcohol or gambling, may be made by people genuine in their concerns or beliefs, the LPA cannot entertain such objections or give them any weight, anymore than they can to...

...trade objection from existing competitors - because commercial competition is a matter for the market place.

The work has already been done - even so, the LPA must treat the application as if it hadn't been done. In appropriate circumstances it can, if planning permission is refused, enforce and secure changes or, in extremis, complete removal.

Loss of view - to retain .the view it is necessary to control the land over which it is seen. There is, however, a corollary that the view of an area which may be interrupted or despoiled by a proposal is, in certain circumstances a valid planning objection, eg inappropriate development in the AONB or on the skyline.

Inadequate provision for water supply, sewage or sewage disposal- it is the duty of the developer and the service provider/utility company to meet these needs 
Changes from a previous scheme - merely because a previous scheme was in some manner different does not mean that the LP A cannot entertain a variation from that which was previously permitted.

Human rights - only very exceptionally will this be a valid consideration. The courts, including the European Courts, have held that in general terms the provisions of the Human Rights Act are not incompatible with the requirements of the Planning Acts. Not only do objectors have rights, but also equal and equivalent rights apply to the applicant. Neither party is subordinate to the other. Claiming that permission will breach an objector's human rights or that a refusal will breach an applicant's human rights cannot therefore be given any weight14.

A few comments from experience

When reviewing an application and its accompanying information it can sometimes be useful to ask the rhetorical question, when was the last time an applicant's adviser put in a statement with the application which claimed that 'on highway or traffic grounds no more development should be permitted' or 'all the trees due to be felled are sound and well worthy of protection'? This is not to suggest that applicants' advisers are not people of integrity or of the highest professional standards, but rather that they are employed to facilitate the grant of a permission on behalf of their client. Council officers, however, are employed to be neutral and to give a balanced opinion whether based on professional knowledge or adopted policies.

Health warning!

The content of these two notes is a summary and distillation of current law, regulations, advice and guidance. It does not set out to be, nor should it be treated as, a definitive statement of the law. That is a matter for the courts. However, provided that the advice on what does and what does not constitute a material consideration is taken into account, those recommending as well as those determining a course of action will be well served.

31 March 2006
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